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Introduction: 
Midwives are often held to restrictive and confusing employment standards, vaguely described 
work expectations, and incentive models designed specifically for physicians. Examples include 
employment contracts that use the work Relative Value Unit (wRVU) model to determine a 
base salary and/or incentive pay; restrictive covenants including excessive non-competes; and 
capped limits to compensation based on regulatory constraints on referrals and fair market 
value (FMV) metrics.  
 
The Legal Standards for Assessing Fair Market Value of Midwife Compensation Terms 
 
As certified nurse-midwives and certified midwives (midwives) take on expanded clinical 
management roles with hospitals, academic centers, and physician practices, midwives 
increasingly report that their employment contract negotiations include statements on what 
constitutes FMV pay. In some cases, parties assert that FMV restrictions set by statute or 
regulations impose a “cap” on the pay midwives can receive. To support these claims, hospitals, 
clinics, physicians, and their attorneys often cite to the federal Stark Law (Stark) and Anti-
Kickback Statute (AKS).2  
 
In this discussion and review of current literature, we dispel some of the myths and 
misperceptions we’ve heard and reviewed in contracts regarding FMV and midwives. To do 
this, we look directly at the Stark Law and AKS as the primary legal sources underlying 
discussions about FMV and related concepts. While FMV is an important legal and regulatory 
requirement that midwives need to understand as they manage their contract negotiations, our 
analysis shows that there is no one-size-fits-all rule as to the structure and rate of midwife 

 
1 Mr. Booth is In-House Counsel for Grow Midwives and is licensed to practice law in Kansas and Missouri. He is in 
private practice and teaches as an adjunct professor for Washburn School of Law. Dr. Breedlove, Certified Nurse-
Midwife is the Founder and Principal Consultant for Grow Midwives, LLC.  Mr. Booth and Dr. Breedlove are married 
and live in the Kansas City Metropolitan area.  
2 Citations infra. 
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pay; only in rare circumstances would a midwife’s salary ever fall under the FMV scrutiny 
proposed by some employers.  
 
The Stark Law 
 
Some employers claim that the Stark Law legally compels FMV limitations on pay to midwives. 
This claim fails from the outset because the Stark Law does not apply to midwives. 
Nevertheless, let’s briefly consider how the Stark Law works and why FMV is relevant to a Stark 
Law analysis.  
 
Formally known as the Ethics in Patient Referrals Act, the Stark Law (named in reference to its 
congressman sponsor) broadly prohibits a physician who has a “financial relationship” with an 
entity that furnishes “designated health services” (DHS), such as clinical laboratory testing or 
hospital services, from making a referral to that entity for the furnishing of DHS payable under 
Medicare.3 However, the Stark Law is punctuated with numerous “exceptions” that permit 
certain financial relationships between DHS-providing entities and the physicians who are their 
referral sources.4 Many of these exceptions, including exceptions for personal service 
arrangements, space leases, and equipment leases, contain a requirement that the 
compensation payable under the arrangement be FMV.  
 
The Stark Law regulations define “fair market value” to mean “[t]he value in an arm's-length 

transaction, consistent with the general market value of the 
subject transaction.”5 As a result of revisions to the Stark Law 
regulations that took effect on January 19, 2021, the underlying 
definition of “general market value,” in the context of valuating 
services, was recently clarified to mean “the compensation that 
would be paid at the time the parties enter into the service 
arrangement as the result of bona fide bargaining between 

well-informed parties that are not otherwise in a position to generate business for each 
other.”6 
 
Notably, the Stark Law does not dictate any specific methodology or source of data for 
assessing FMV. In the absence of such requirements, parties often look to reliable third-party 
resources, such as the market data published by Medical Group Management Association 
(MGMA), to benchmark their proposed transaction terms as within FMV. Yet, as the Centers for 
Medicare and Medicaid Services (CMS), which enforces the Stark Law, acknowledged in its 
recent revisions to the Stark Law regulations, “the fair market value of a transaction—and 
particularly, compensation for physician services—may not always align with published 

 
3 See 42 U.S.C. § 1395nn. 
4 See, e.g., 42 C.F.R. § 411.357. 
5 42 C.F.R. § 411.351. 
6 Id.; see Medicare Program; Modernizing and Clarifying the Physician Self-Referral Regulations, 85 Fed. Reg. 
77,492 (Dec. 2, 2020). 
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valuation data compilations, such as salary surveys.”7 That is, “extenuating circumstances may 
dictate that parties to an arm's length transaction veer from values identified in salary surveys 
and other valuation data compilations that are not specific to the actual parties to the subject 
transaction.”8 This acknowledgment undermines the notion that a third-party compensation 
survey can act as a hard “cap” on what constitutes legitimate pay in a particular arrangement. 
 
Ultimately, the Stark Law has limited applicability to midwives. That is because midwives are 
not “physicians” whose referrals are subject to regulation under Stark; nor are 
midwives a provider of “designated health services,” the definition of which does 
not include midwife services. The Stark Law’s regulation of only referrals for DHS 
provided to Medicare beneficiaries minimizes its impact on midwives, by virtue of 
the nature of their practice. Midwives generally do not treat a significant population of 
Medicare beneficiaries, the majority of whom are age 65 or older.  
 
Nevertheless, midwives should be aware that the Stark Law could have some indirect impact on 
them if a midwife: (1) practices through a physician practice, either as an employee or an 
independent contractor; and (2) the physician practice is paid by a DHS entity, such as a 
hospital, pursuant to an arrangement that involves the provision of midwife services. For 
example, consider a situation where a hospital compensates a physician practice to provide the 
staffing of midwives to ensure dedicated coverage for women of all ages at an outpatient clinic 
of the hospital. In this instance, it is the payment by a DHS entity to a physician referral source – 
not the midwives’ services to the hospital, as such – that potentially could subject the 
arrangement to the Stark Law. Still, there could be downstream impact on the midwives in the 
form of added scrutiny as to whether their pay is within FMV, particularly if the physician 
practice passes through the compensation from the hospital to the midwives to support their 
services.  
 
This downstream impact of the Stark Law and its FMV requirements on midwives affiliated with 
a physician practice is evident in the Stark Law’s exception for assistance to a “nonphysician 
practitioner.”9 This exception permits a hospital to remunerate a referring physician to 
compensate a “nonphysician practitioner,” which is explicitly defined to include a certified 
nurse-midwife.10 More specifically, the exception authorizes a hospital to subsidize up to 50 
percent of the actual compensation, signing bonus, and benefits paid by the physician to the 
nonphysician practitioner – regardless of whether the physician engages the nonphysician 
practitioner to practice at the hospital as part of a services arrangement, as in the outpatient 
clinic example described above.11 Among the exception’s requirements, the compensation, 
signing bonus, and benefits that the physician pays to the nonphysician practitioner must not 

 
7 85 Fed. Reg. at 77,554. 
8 Id. 
9 See 42 C.F.R. § 411.357(x). 
10 Id. § 411.357(x)(3). 
11 Id. § 411.357(x)(1)(iii).  
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exceed FMV.12 Moreover, the compensation may not take into account the volume or value of 
the physician’s referrals or the nonphysician practitioner’s referrals.13 
 
To date, the Stark Law’s nonphysician practitioner exception is the clearest expression of 
federal law that imposes an FMV requirement on midwife pay. Indeed, we are aware of some 
valuation firms that cite this exception in marketing their services for valuating compensation 
to physician assistants, nurse practitioners, midwives, and other “nonphysician practitioners” 
included in the exception.  
 
Yet, in our experience, hospitals and physicians have not utilized the nonphysician practitioner 
exception nearly to the extent that CMS might have anticipated. This appears to be largely 
because the exception does not authorize a full subsidy on nonphysician practitioner 
compensation – capping the amount at 50%.  
 
Even if the Stark Law’s nonphysician practitioner exception were to be more broadly deployed, 
we reiterate that the exception applies only where a midwife is employed by or contracted with 
a physician practice. We also reiterate that the Stark Law itself applies only to referrals for 
Medicare beneficiaries. The fact that few, if any, Medicare beneficiaries may be among the 
patient population of referrals generated under a remunerative arrangement involving a 
midwife could significantly limit application of the Stark Law and the need to invoke the 
nonphysician practitioner exception at all. 
 
The Anti-Kickback Statute 
 
The Stark Law and AKS are often discussed jointly because they both function to regulate 
parties that may have a financial incentive to generate or receive patient referrals from another 
party. However, key distinctions exist between the two laws. Midwives should be aware that, 
while the Stark Law may have limited applicability to their practice, the same may not be true 
of the AKS. Thus, midwives should understand how the AKS requirements pertaining to FMV 
may be relevant to their practice. 
 
The AKS makes it a criminal felony to knowingly and willfully offer, pay, solicit, or receive any 
remuneration to induce or reward referrals of items or services reimbursable by federal 
healthcare programs.14 For AKS purposes, a “referral” is often used as shorthand terminology to 
include the purchasing, leasing, or ordering of, or arranging for, or recommending the 
purchasing, leasing, or ordering of, items or services reimbursable by federal healthcare 
programs.15 “Remuneration,” moreover, means the transfer of anything of value, including any 
kickback, bribe, or rebate, directly or indirectly, overtly or covertly, in cash or kind.16 

 
12 Id. § 411.357(x)(1)(iv). 
13 Id. § 411.357(x)(1)(iii)(B). 
14 42 U.S.C. § 1320a-7b(b)(1)-(2). 
15 See id.; see also, e.g., United States v. Patel, 778 F.3d 607 (7th. Cir. 2015) (interpreting “referral” for AKS 
purposes to include “the certification and recertification of patients for government-reimbursed care”). 
16 See § 1320a-7b(b). 
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Of particular relevance to midwives is that, unlike the Stark Law, the AKS: (1) applies to referrals 

generated or received by any type of provider – not just physicians, and, 
(2) applies to referrals for patients who receive items or services 
through various federal healthcare programs, including Medicaid – not 
just Medicare. Thus, for example, if a midwife treats Medicaid-covered 
patients at a hospital as part of a services arrangement under which the 

hospital compensates the midwife (or a physician practice that employs or contracts with the 
midwife) for those services, the threshold elements of the AKS would be adequately triggered 
so as to require further analysis to ensure compliance.  
 
Much like the Stark Law has myriad exceptions for certain permissible financial relationships, so 
too does the AKS offer various “safe harbors” that can be utilized to lawfully structure 
remunerative arrangements between referring parties. Although compliance with a safe harbor 
is not necessary to avoid an AKS violation, a safe harbor does give parties the assurance that 
the arrangement in question, if structured to satisfy the safe harbor’s enumerated 
requirements, complies with the AKS.17  
 
It is within the context of the AKS safe harbors where issues regarding compensation structure 
and FMV are likely to arise, in similar fashion to the interplay between FMV and the Stark Law’s 
exceptions. The particular safe harbor that may apply with respect to an arrangement with a 
midwife depends, in key part, on whether the midwife is being engaged as an employee or 
independent contractor. 
 
  

 
17 See Medicare and State Health Care Programs: Fraud and Abuse; OIG Anti-Kickback, 56 Fed. Reg. 35,952, 35,954 
(July 29, 1991) (“If a person participates in an arrangement that fully complies with a given provision, he or she will 
be assured of not being prosecuted criminally or civilly for the arrangement that is the subject of that provision.”). 

AKS law limits 
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Employment Arrangements and the Anti-Kickback Statute 
 
With respect to employment arrangements, the AKS has a safe harbor applicable specifically to 

employment relationships and the compensation payable within 
those relationships. By its statutory terms, the employment safe 
harbor protects “any amount paid by an employer to an employee 
(who has a bona fide employment relationship with such 
employer) for employment in the provision of covered items or 

services.”18 By regulation, moreover, the Office of Inspector General (OIG) within the U.S. 
Department of Health and Human Services (HHS) has clarified that the legal standard for 
determining whether a “bona fide employment relationship” exists is the same legal standard 
that the federal Internal Revenue Service (IRS) deploys.19  
 
Thus, the employment safe harbor queries if a legitimate employer-employee relationship 
exists; and if so, the safe harbor may be invoked with respect to “any amount” paid by the 
employer. Notably missing is inclusion of any FMV requirement.  
 
As seemingly broad and straightforward as the safe harbor is, however, questions remain as to 
just how far the safe harbor extends. In particular, it is an unsettled issue if the safe harbor 
applies to employment relationships where the employee is paid, at least in part, for the 
purpose of generating referrals for the employer. For employed midwives, this translates into 
the question of whether their employer – be it a hospital, physician practice, or an independent 
midwife practice – can base at least some amount of pay on the number of patients whom the 
midwife has generated for the employer (or the dollar value of collections from those patient 
referrals). 
 
One can find legal authorities and guidance to support either outcome on this issue. OIG 
appeared to clearly approve of referral-based payments within the context of an employment 
relationship when it issued the regulatory safe harbor for employment relationships in 1991. At 
that time, OIG explained that the “exception for employees permitted an employer to pay an 
employee in whatever manner he or she chose for having that employee assist in the 
solicitation of program business and applied only to bona fide employee-employer 
relationships.”20 Yet, only a year later, OIG appeared to backtrack on this interpretation, noting 
in a 1992 letter to the IRS that the employment safe harbor “does not cover any and all . . . 
payments.”21 Because the safe harbor refers to payment for employment “in the provision of 
covered items or services,” OIG reasoned that the safe harbor does not apply  to “payments to 
employees which are for the purpose of compensating such employees for the referral of 

 
18 § 1320a-7b(b)(3)(B); see also 42 C.F.R. § 1001.952(i). 
19 § 1001.952(i) (incorporating the definition of “employee” under 26 U.S.C. § 3121(d)(2)). 
20 Medicare and State Health Care Programs: Fraud and Abuse; OIG Anti- Kickback Provisions, 56 Fed. Reg. 35,952, 
35,953 (July 29, 1991) (emphasis added).  
21 December 22, 1992 Letter from D. McCarty Thornton to T.J. Sullivan, available at 
https://oig.hhs.gov/fraud/docs/safeharborregulations/acquisition122292.htm.  

Safe harbors are 
exceptions that protect 
bona fide employment 
relationships.  
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patients would likely not be covered by the employee exemption” because “referrals do not 
represent covered items or services . . . .”22 
 
Courts have likewise taken divergent approaches on the scope of the employment safe harbor. 
Some have taken a narrow view similar to that conveyed by OIG in its 1992 letter to the IRS. 
These courts have concluded that the safe harbor protects payment by an employer to an 
employee for rendering services payable by federal healthcare programs, but it does not shield 
payment to incentivize referrals.23 Other courts have taken a broader view, similar to that of 
OIG when it initially issued the regulations incorporating the employment safe harbor. For 
example, in United States ex rel. Wall v. Vista Hospice Care, the court explained that the 
“exception protects payments to employees of entities in the business of providing covered 
services . . ., not only for specific direct patient care for which bills can be submitted” to federal 
healthcare programs.24 Based on this interpretation, the court concluded that the safe harbor 
applied to payments made by a hospice provider to its employed salespeople and other staff 
for meeting certain admissions and census targets. 
 
Given these differing interpretations as to whether the AKS employment safe harbor permits 
payments that are purely based on patient referrals, one can make defensible arguments on 
either side of the issue. From a compliance standpoint, it is prudent, at least as a starting point, 
to not assume that the safe harbor protects everything that an employer pays to an employee. 
To mitigate the risks of AKS non-compliance, both midwife employers and employees alike 
should ensure employment-based compensation formulas undergo critical financial and 
regulatory analysis, including review by legal counsel where appropriate. 
 
Independent Contractor Arrangements and the Anti-Kickback Statute 
 
For midwives who practice on an independent contractor basis, another safe harbor under the 
AKS warrants consideration: the “personal services and management contracts” safe harbor. 
This safe harbor protects compensation payable by a “principal” for the services of an 
“agent.”25 Within this context, an “agent” means “any person other than a bona fide employee 
of the principal who has an agreement to perform services for or on behalf of the principal.”26  
 
In tandem with the recent Stark Law regulatory revisions issued by CMS, OIG recently 
implemented significant revisions to the AKS safe harbor regulations, including the personal 
services safe harbor. Effective as of January 19, 2021, this safe harbor now requires that an 
agency agreement for personal services comply with the following requirements:27 

 
22 Id.  
23 See, e.g., United States v. Sparks, 157 F.3d 833 (11th Cir. 1998) (holding that the employment safe harbor was 
inapplicable to payments to two individuals for referring patients to a corporation that operated drug addiction 
treatment programs).  
24 2016 U.S. Dist. LEXIS 80160, at *75-76 (N.D. Tex. 2016). 
25 42 C.F.R. § 1001.952(d). 
26 Id. § 1001.952(d)(3)(i).  
27 Id. § 1001.952(d)(1). 
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1. The agency agreement is set out in writing and signed by the parties. 
 

2. The agency agreement covers all of the services the agent provides to the principal 
for the term of the agreement and specifies the services to be provided by the 
agent. 

 
3. The methodology for determining the compensation paid to the agent over the term 

of the agreement is set in advance, is consistent with FMV in arm’s-length 
transactions, and is not determined in a manner that takes into account the volume 
or value of any referrals or business otherwise generated between the parties for 
which payment may be made in whole or in part under Medicare, Medicaid, or other 
federal healthcare programs. 

 
4. The services performed under the agreement do not involve the counseling or 

promotion of a business arrangement or other activity that violates any state or 
federal law. 

 
5. The aggregate services contracted for do not exceed those which are reasonably 

necessary to accomplish the commercially reasonable business purpose of the 
services. 

 
Of particular note from OIG’s latest regulatory amendments are the changes to requirement #3 
above. Previously, this provision of the safe harbor mandated that the “aggregate 
compensation” be set in advance in the personal services agreement. The challenge with that 
requirement was that it denied safe harbor protection to various types of contingent 
compensation structures, such as incentive bonuses, because the happening of the contingency 
would be uncertain at the outset of a services arrangement. Thus, without certainty as to 
whether or to what extent an agent may meet the requirements for a contingency payment, a 
services arrangement necessarily could not set in advance all the compensation the agent 
would actually receive.  
 
In light of this rigid requirement, some hospitals and other healthcare providers developed a 
practice to specify an upper limit of compensation in their services agreements with 
independent contractor clinicians, so as to satisfy the aggregate compensation requirement and 
ensure compliance with the safe harbor. It may, in fact, be these practices that underlie 
experiences some midwives report of being told of “caps” on what they can earn. In any event, 
this requirement no longer appears in the personal services safe harbor. Now, it is sufficient 
that the services agreement set in advance the “methodology” for calculating an agent’s 
compensation.  
 
Even with this more flexible “methodology” element, the personal services safe harbor still 
requires that compensation payable under the methodology be “consistent with FMV in arm’s-
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length transactions.” Relatedly, the compensation must not “take[ ] into account the volume or 
value of any referrals or business otherwise generated between the parties . . . .”28 
 
Practically speaking, these requirements prohibit a midwife from being compensated under an 
independent contractor arrangement with a hospital, clinic, or other midwife practice for 
generating new patients for the other contracting party. They potentially further exert 
downward pressure on a midwife’s compensation by subjecting the compensation to FMV 
review, which by its nature involves comparing a midwife’s compensation to the midwife’s 
peers. As noted above, moreover, these obligations do not appear in the employment safe 
harbor. That is why employment-based practice for midwives typically can afford greater 
latitude as to the structure and rate of payment for the midwife’s services. 
 
While independent contractor midwives cannot be compensated for their referrals, they can 
now receive “outcomes-based payments” as a result of a new set of provisions in the personal 
services safe harbor that OIG adopted as part of its recent rulemaking. These are payments 
that: (1) reward an agent for successfully achieving an “outcome measure” or (2) recoup from 
or reduce payment to an agent for failure to achieve such a measure.29 To qualify for protection 
under the safe harbor, an outcome measure must:  
 

• Be selected based on clinical evidence or credible medical support;  
• Have benchmarks that are used to quantify: (1) improvements in, or the maintenance of 

improvements in, the quality of patient care; and/or (2) a material reduction in costs to 
or growth in expenditures of payors while maintaining or improving quality of care for 
patients; and 

• Not be based solely on: (1) the achievement of internal cost savings for the principal; or 
(2) patient satisfaction or patient convenience measures.30 

 
Outcome measures that meet these criteria, in turn, must be set forth in the written agency 
agreement and, along with any other payments under the agreement, must be consistent with 
FMV.31 Additional programmatic requirements apply with respect to monitoring and assessing 
compliance with the outcome measures, responding to identified deficiencies resulting from 
non-compliance, and periodically assessing and revising the applicable benchmarks underlying 
an outcome measure.32 
 
Midwives who are presented with incentive-based payment formulas in their independent 
contractor agreements should consider whether those formulas meet the foregoing 
requirements. To this end, midwives should proactively understand: (1) how particular 
“outcome measures” are being selected and the evidence supporting their adoption; (2) how 

 
28 § 1001.952(d)(1)(iv), (2)(ii). 
29 § 1001.952(d)(3)(ii). 
30 Id. § 1001.952(d)(2)(i), (2)(iii)(B)-(C). 
31 See id. § 1001.952(d)(2)(ii), (iii). 
32 See id. § 1001.952(d)(2)(vii), (viii). 
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data will be collected and utilized to measure the midwife’s performance against the outcome 
measures; and (3) the practical impact that compliance with the outcome measures will have 
on the midwife’s practice.  
 
Standard Setting Sources of Data for Fair Market Valuation 
 
Midwives will likely be advised that national information on salary data was sourced from large 
corporate entities such as MGMA, SullivanCotter, AMGC, HHCS, and others. Understanding data 

sets used by these influential companies is critical in countering 
unfavorable human resources rhetoric around salary caps. Despite 
the fact that acquiring data sets can cost several thousand dollars 
to review, some information can be located in public source 
searches. Our conclusion is the datasets for midwives are limited 

and not generalizable. In 2019, SullivanCotter released data from 155 organization’s 
representing only 1,000 midwives and working in a variety of ownership models, such as large 
health systems, physician offices, hospitals, and physician practice management companies. 
Although the survey lists employment in a university or medical school, the percentage of 
employed midwives in those settings was zero. When limited data is extrapolated drive key 
metrics for compensation, requesting full access to the metrics chosen for midwifery salary 
data is critical. 
 
Physician Collaboration Agreements and Fair Market Value 
 
For midwife-owned practices whose practitioners must provide services in accordance with the 
terms of a collaboration agreement with a physician, an additional layer of FMV analysis 
warrants consideration: Must the midwife ensure that any payments to the collaborating 
physician are within FMV?  
 
The compensation terms in a collaboration agreement can take different forms, depending on 
the nature and scope of the collaborative practice relationship. Potential compensation 
structures may include an hourly or flat monthly 
consultation fee, or a per-chart or per-case review fee. In 
exchange for such payment, the physician is expected to 
personally perform collaborative or other oversight 
functions for the midwife’s practice. 
 
Given the exchange of remuneration that may occur 
under a collaboration agreement, a key question from a 
regulatory standpoint is whether the parties can be 
construed as having a referral relationship between 
themselves. If both the exchange of remuneration and a referral relationship are present with a 
collaboration agreement, then additional regulatory analysis may be appropriate.  
 

There is no reliable 
database quantifying 
midwives’ 
compensation. 

Practice tip: By not agreeing to 
a fee for collaboration and 
recognizing that a collaborative 
relationship naturally transfers 
patient business between 
midwife and physician, one 
removes any concerns over 
liabilities under Stark & AKS.  
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Potentially, both the midwife and collaborating physician could be characterized as a referral 
source vis-à-vis the other respective party. For example, the midwife could be accurately 
described as generating referrals to the collaborating physician where the terms of the 
collaboration agreement require the midwife to refer a patient or transfer management of a 
patient’s care to the physician if certain clinical risk criteria are present. By contrast, if patient 
referrals by the collaborating physician to the midwife arise out of the collaborative practice 
relationship, the collaborating physician could function as a referral source relative to the 
midwife. 
 
Thus, because collaborative practice relationships can be remunerative arrangements that, 
explicitly or implicitly, entail referrals of patients whose services may be reimbursable by 
government programs, the federal fraud and abuse laws could be implicated. In particular, the 
AKS may be triggered where a physician and midwife collaborate on the care of a patient 
covered by Medicaid. For the reasons previously noted in this paper, the potential application 
of the AKS should prompt further evaluation as to the feasibility of structuring the collaborative 
relationship to fit within a safe harbor. In the context of a collaboration agreement, the 
personal services safe harbor is most on point, insofar as the physician is acting as an “agent” 
providing collaborative services to or on behalf of a non-employed midwife practice.  
 
Recall from the prior discussion in this paper that FMV is one of the elements of the personal 
services safe harbor. What is different here, of course, is that the valuation is of physician 
services – not midwife services, as analyzed elsewhere in this paper. That means a midwife 
could look to the myriad physician valuation benchmark datasets that are commonly used 
throughout the healthcare sector to develop a collaborative practice fee that is within FMV. If 
such benchmarks do not have data specifically applicable to collaborative practice 
arrangements between physicians and midwives, other administrative service payment 
benchmarks may be available for developing a payment term that will yield FMV payments to 
the physician. Ultimately, to the extent the parties can substantiate FMV and satisfy the other 
components of the personal services safe harbor, the parties can collaborate knowing they are 
in compliance with the AKS. 
 
Conclusion 
 
Navigating the regulatory landscape that impacts midwife employment compensation can be a 
complicated task. This complexity, moreover, can produce myths and misperceptions based on 
a fundamental misunderstanding of FMV, the Stark Law, AKS, and similar laws at the state level. 
To minimize the proliferation of industry myths and misperceptions, midwives should endeavor 
to understand how these regulatory regimes impact their practice and, indeed, whether they 
apply at all. An engaged, proactive posture in negotiating compensation packages and 
navigating issues such as FMV ultimately will allow midwives to directly shape emerging best 
practices on issues that have long been understood solely in the context of physician practice. 
 
For an in-depth combination of resources addressing these restrictive barriers and how to 
effectively negotiate employment hurdles, we recommend also purchasing the Vicarious 
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Lability Toolkit and reviewing the free webinar on RVUs: A Primer for Midwives. Both can be 
found on www.growmidwives.com store and blog.  
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