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Abstract

The growth of midwifery and various models of midwifery-led care necessitates a clear
understanding of vicarious liability. This often-misunderstood legal phrase is one of the most
described barriers to establishing a physician/midwife collaborative relationship. Generally,
vicarious liability is the liability of an employer for an employee’s actions. An updated review of
recent case law shows limited case activity, consistent with past reviews of the subject. This
review indicates that midwives certified by the American Midwifery Certification Board do not
carry burden of vicarious liability risks different from any other employee/agent. We posit the
lack of case law signals a lack of dispute over vicarious liability, not a lack of liability. Absent
unique statutory provisions that may be in effect in a minority of states, an employer of a
midwife is liable for the midwife’s negligence committed in the scope of their employment as
employers are generally liable for an employee’s negligence. When there is no
employment/agency relationship, vicarious liability does not apply. A collaborative practice
agreement is a good example of a non-employment arrangement. Proper contractual
documentation of relationships and comprehensive professional liability coverage of physicians

and midwives remains necessary to manage this form of liability.
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Introduction

This article is a robust update to a previously published article in the Journal of
Midwifery and Women’s Health in 2007.! This is important for two reasons. First, many
individuals misunderstand the concept of vicarious liability and it remains a false impediment to
collaborative practice; and second, as states continue to review, revise and remove scope of
practice laws related to the independent and autonomous role of midwives [Certified Nurse-
Midwives (CNM) and Certified Midwives (CM)], discussion on vicarious liability of physicians

remains confusing.? Particularly if regulatory language includes the words/phrase consult, co-

manage, refer within the context of collaboration. Further confusion | r,,,- of vicarious

liability remains a

is created when the physician is receiving financial remuneration to barrier to practice

‘act’ as a collaborating physician. Does their receipt of monetary
gain to collaborate contribute to increased risk of vicarious liability?
A recent conversation among one of these authors with an established, practicing
midwife included discussion about barriers to practice, citing physician fear of vicarious liability.
The practicing midwife shared that the physicians claimed ‘vicarious liability’ was their reason
to limit scope of practice for a well-established midwife group, managing in-hospital vaginal
birth after cesarean.
My practice has faced great pushback over the years regarding midwives managing and
attending VBAC births. It is a five-midwife practice that works with ten collaborating
physicians. Historically, the midwives managed and attended VBACs. About five to
seven years ago there was fear of vicarious liability, and the practice changed their

collaborative agreement that CNMs are only to manage a woman who has already had
one successful VBAC. We are now trying to address this topic again since there has been

! Booth, J., An Update on Vicarious Liability for Certified Nurse-Midwives/Certified Midwives, J. Midwifery
Women’s Health, 2007;52:153.

2 Thornton RG. Responsibility for the acts of others. Proc (Bayl Univ Med Cent). 2010 Jul;23(3):313-5. doi:
10.1080/08998280.2010.11928641. PMID: 21240324; PMCID: PMC2900989.
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much provider turnover since the initial decision. — A midwife frustrated by peers
misunderstanding vicarious liability.?

When healthcare providers work in collaboration with other professionals occupying
similar but differing roles, uncertainty around being liable for the actions of others they work
with is real. It is common for physicians to self-determine or assume they are at risk of vicarious
liability when working alongside non-physician providers, whether they are employees or not.

A brief sentence on this topic appears in the 2016 ACOG Collaboration in Practice:
Implementing Team Based Care publication.* “Health care providers, including physicians
working in team-based care settings may not always be found to have the requisite principal-
agent relationship with other health care team members to be vicariously liable for their

actions.””

Liability |C>| Agent |LC)| Principal

Vicarious liability is a legal responsibility for the acts or omissions of another person.
Most commonly, it is the liability an employer has for an employee’s actions.® In legal terms,
vicarious liability is a principal's liability for an agent’s damages caused by a breach of some
established duty or failure to follow through with contractual obligations. A principal is a person
or entity that embarks on a course of action, in part, using other individuals to accomplish this
task. Those other individuals are agents. This article will help health care practitioners

distinguish vicarious liability from legal liabilities in general and will discuss how vicarious

3 This confidential conversation took place with a Grow Midwives client, name of the client withheld.

4 https://www.acog.org/Clinical-Guidance-and-Publications/Task-Force-and-Work-Group-Reports/Collaboration-
in-Practice-Implementing-Team-Based-Care (last visited, February 27, 2019).

SId.

¢ St Joseph Hosp v Wolff, 94 SW3d 513, 541-42 (Tex 2002); Baptist Mem'l Hosp Sys v Sampson, 969 SW2d 945,
947 (Tex 1998).



liability applies to midwifery practice. Exceptions to the general rules of vicarious liability, such
as acts outside the scope of employment, are discussed. The use of proper documentation in
contracts such as collaborative practice agreements can help limit liability risks and clarify non-

employment or non-agent relationships.

General Liability Issues

There are two common forms of general legal liability, or ways in which responsibility
for damages may arise. The first is an action in fort. A tort is a legal wrong. For example,
professional malpractice is a tort action, whereby a professional has assumed a particular duty,
breached that duty, and that breach caused damages to the plaintiff. The second area for legal
liability is a breach of an obligation that arose through the contractual relationship between the
parties. In this case, a promise was made for due consideration and that promise was broken,
resulting in damages to the promise and therefore breach of contract. This area is less commonly

applied to professional liability but is occasionally applicable.

Vicarious Liability
vicarious (vI-kair-ee-3s) adj. . . .Performed or suffered by one person as substitute for

another; indirect; surrogate.

Vicarious liability is the assignment of financial responsibility to someone other than the
employee or agent for the damages that result from the employee’s or agent’s actions. These
damages may be the result of a tort action or from a breach of contract action on the part of the
employee or agent. An example of a situation involving vicarious liability is when the employer
is sued directly for the wrongdoing of the employee. Another is when both the employer and the

employee are sued, but only one set of damages is awarded, and the employer, who was not



directly involved in the situation at all, pays the employee’s assessed damages. For example, if a
construction worker drops a brick on a car, breaking the windshield, the car’s owner can sue the
worker, the employer, or both for the damage. Vicarious liability allows the injured party, i.e.,
the plaintiff, the opportunity to search for the “deep pocket.” Alternatively, if only the worker (as
defendant) is sued, the worker may file a third-party complaint (impleader) within the same
action to bring the employer into the lawsuit, seeking indemnification or contribution for any
damages awarded against the worker.".”

Liability applies to entities (such as corporations) as well as to individuals. An employer
or corporation can be sued directly for failure to properly safeguard against the risks that are
predictable in its enterprise,® and an employee can be sued for failure to follow an applicable
standard of care.” Consider this foreseeable hypothetical: Presume a clinic has no standard
procedure for dealing with abnormal laboratory results reports. A PAP smear lab result that
reports squamous cell carcinoma is simply placed in the chart without any other response. The
midwife then sees the patient without a chart review and misses the pathology report. The result
is that the plaintiff may sue the midwife for their own malpractice (failure to review the chart)
and may also sue the clinic for failing to establish proper procedures for handling laboratory

reports.

7 Legal Information Institute: Wex: Impleader, Cornell Law School (Reviewed 2023).
https://www.law.cornell.edu/wex/impleader (Impleader: referring to a procedural mechanism in civil litigation
whereby a defendant, or a third-party defendant can bring in another party, known as a third-party defendant, to the
case. The purpose of the impleader is to shift some or all the defendant’s liability to the third-party defendant and
avoid the need for multiple lawsuits over the same issue.)

8 See Greenfield v. Colonial Stores, Inc., 110 Ga. App. 572 (Ga. Ct of App. 1964).

° See Kline v. Multi-Media Cablevision, Inc., 233 Kan. 988 (Kan. 1983).
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Vicarious liability is a unique situation.!® It is based on a direct connection between the
person who committed the wrong and the employer or principal for whom the person was
working. In this case, the entire liability for the deeds of the employee may be applied to the
employer as well. There is really no difference between the interrelationship in employment or
in a principal/agent situation. Payment for the action is irrelevant to the legal decision; the
decision rests primarily on if the actor was working on behalf of and under the control of the

employer/principal during the incident.!!

Respondeat Superior Doctrine

The most familiar application in health care settings is that of respondeat superior-- the
direct liability of an employer for the acts of their employee or of a principal for the acts of their
agents.!? The doctrine serves to ensure that injured parties have access to financially responsible
defendants while recognizing that employers benefit from and exercise control over their
employees' activities. The application of respondeat superior requires the establishment of an
actual employer-employee relationship, characterized by the employer's right to control the
means and methods of the employee's work performance.!* Courts typically apply either a
"benefits test" or "characteristics test" to determine when an employer may be held vicariously

liable for an employee's actions. The benefits test examines whether the employer endorsed or

19 Farlow v Harris Methodist Fort Worth Hospital, 284 SW3d 903, 911 (Tex App—Fort Worth 2008, pet denied).
(For example, in health care claims, the focus is on whether the employer has the ability to control the employee's
provision of evaluation, diagnosis, or treatment services to patients.)

' See Farlow at 911; see also St. Joseph Hosp at 947.

12 Law Latin “let the superior make answer”] (17¢) Torts. The doctrine holding an employer or principal liable for
the employee's or agent's wrongful acts committed within the scope of the employment or agency. — Also

termed master-servant rule, RESPONDEAT SUPERIOR, Black's Law Dictionary (12th ed. 2024).

13 See Newspapers Inc v Love, 380 SW2d 582, 588-90 (Tex 1964). (The terms of a contract, however, do not always
control. An exception exists if the facts under which the employer and “independent contractor” operated show that
the contract's characterization of the relationship was a mere sham so that the employer could avoid liability
exposure under respondeat superior.)



benefited from the employee's actions, while the characteristics test considers whether the
employee's conduct was typical of their job responsibilities. These tests are used to determine
whether the control given to the principle is such that they may be found liable for the actions
they direct.!*

The rationale for vicarious liability is that the costs of an agent's errors should be borne
by the employer. Vicarious liability assures that the financially responsible party will pay when
damages occur. It is especially important when the benefits of the original endeavor that created
the context in which the harm arose are used to fund the consequences. A classic example taught
at law schools is a case where an impoverished truck driver delivering a wealthy merchant's
goods causes an accident. The victim of the accident could not hope to seek compensation from
the poor truck driver, so instead, the victim seeks through the theory of vicarious liability—
compensation from the wealthy merchant.

The vicariously liable party has not committed any breach of duty to the plaintiff but is
held liable due to the legal imputation of responsibility for another’s wrongdoing. It is important
to note that this kind of liability depends directly upon the existence of a relationship whereby
the vicariously liable person is in control (or should be in control) of the actions of the

wrongdoer, and the wrongdoer is acting at the behest of that other person.

Benefits Test
The benefits test evaluates whether the employee’s actions were intended to serve the

employer’s interests. Any action that was intended to benefit the employer would be considered

1 Supra note 9.



within the scope of employment.!> While the fact that physicians exercise independent medical
judgment in the treatment of their patients is a factor showing the absence of control, this “sole
control” is only one factor and is not determinative of whether an employed physician is an
employee or independent contractor.!® For example, medical residents and medical school
faculty are generally considered employees, not independent contractors, even though they
exercise independent medical judgment in treating their patients.!’

In a non-medical example, if a salesperson was driving to a customer’s office to make a
presentation, then the salesperson’s employer could be found liable for a car accident caused by
the salesperson along the way.!®

There is a shorthand 10-part test when the court must decide whether the individual was
acting as an employee at the time or an independent contractor.!®

1. The extent of control which, by agreement, the master may exercise over the details of
the work;

2. Whether or not the one employed is engaged in a distinct occupation or business;

3. The kind of occupation, with reference to whether, in the locality, the work is usually

done under the direction of the employer or by a specialist without supervision;
4. The skill required in the particular occupation;

15 Cameron Int’l Corp. v. Martinez, 662 S.W.3d 373, 376 (Tex. 2022) (holding that an oilfield worker was not acting
within the scope of employment when he drove to a remote worksite after picking up food and water, which
employees were expected to provide for themselves during 12-hour shifts in the hot sun). The intermediate appellate
court had found that a reasonable juror could decide otherwise because the employee having access to water and
food “was necessary and benefited” the employer by “ensuring workers were physically able to perform.” Id. at 377.
Reversing, the Texas Supreme Court observed that “[n]early every task that supports a worker’s personal needs . . .
indirectly benefits the employer,” and so the lower court’s approach would have improperly turned “nearly any
personal grocery errand into a special mission on an employer’s behalf.” Id.

16 See Murk v Scheele, 120 SW3d 865, 866 (Tex 2003); Miers v Texas A&M University System Health Science
Center, 2009 Tex App LEXIS 9818 *10-11 (Tex App—Waco) (Dec. 30, 2009) (mem op).

7.

8 Mark A. Geistfeld, REFORMULATING VICARIOUS LIABILITY IN TERMS OF BASIC TORT DOCTRINE:
THE EXAMPLE OF EMPLOYER LIABILITY FOR SEXUAL ASSAULTS IN THE WORKPLACE, New York
University Law Review, VOL 99:578, at 588 (May 2024). “Formal criteria such as time, place, and how the tortious
conduct relates to the kind of work performed are all indicia of foreseeability or the likelihood that the conduct
plausibly stemmed from the employment relationship rather than from the employee’s personal life”

1 Wilson Kehoe Winingham staff, Vicarious Liability: A Legal Definition (January 22, 2024)
https://www.wkw.com/legal-dictionary/blog/vicarious-liability/
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5. Whether the employer or the workman supplies the instrumentalities, tools, and the place
of work for the person doing the work;

The length of time for which the person is employed;

The method of payment, whether by the time or by the job;

Whether or not the work is part of the regular business of the business;

Whether or not the parties believe they are creating the relation of master and servant;
and,

10. Whether the principal is or is not in business.

LR

No single factor is dispositive, meaning no single factor is more important than the other
and there is no set number of factors the Court needs to find to hold an employee/employer
relationship.°

Courts using the benefits test also find liability when the employee’s negligent actions
occur on the employer’s property. For example, consider an employee who negligently drops an
item over a railing at the office and causes a person below to be injured.?! In that situation,
dropping the item might have had nothing to do with the employee’s job, but the fact that it

happened while the employee was at the employer’s office could make the employer liable.??

Characteristics Test

When courts apply the characteristics test, they are looking at whether the employee’s

actions are a normal part of their job description.?® For example, a grocery store employee

20 1d.

2! Restatement (Second) of Agency § 8A (Am. L. Inst. 1958).

22 Cf. Ga. Messenger Serv., Inc. v. Bradley, 715 S.E.2d 699, 703 (Ga. Ct. App. 2011) (holding that there was a jury
question whether a messenger who kicked a security guard in the head while she was placing a “boot” on a wheel of
his illegally parked truck was acting within the scope of employment because the messenger testified that the
employer had put him under “enormous time pressure” and so he wanted to “get out of there” and “finish [his]
deliveries”). See Geistfeld at 609 (motive may be sufficient to establish vicarious liability for cases in which
motivated employees engage in unauthorized tortious misconduct. By instead relying on foreseeability to justify
vicarious liability, the tort formulation clarifies the relevance of motive in hard cases as compared to its agency
counterpart.)

23 See Restatement (Third) of Agency § 7.07(2), at 198 (Am. L. Inst. 2006) (“An employer is subject to vicarious
liability for a tort committed by its employee acting within the scope of employment. . . . An employee’s act is not
within the scope of employment when it occurs within an independent course of conduct not intended by the
employee to serve any purpose of the employer.”).
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restocking shelves would be fulfilling a normal part of their job description.?* If that employee
negligently left items perched on the edge of the shelf and falling items hurt a customer, the

employer might be liable for the employee’s actions.

Independent Contractor Exception

If no right of control exists, the relationship is an employer-independent contractor
relationship and not an employer-employee relationship. Respondeat superior does not apply
when the one employed is an independent contractor. In contrast to employees who basically
have standing employment and are subject to day-to-day control by their employer, independent
contractors generally have independent businesses, are hired solely to perform specific and
discrete tasks, and are paid “by the job”.?> Independent contractors maintain autonomy over how
they perform their work, while employees are subject to their employer's direct supervision and
control over the manner and means of task completion.?® This distinction forms the cornerstone
of understanding when vicarious liability applies in physician-CNM relationships.

Control unifies the principal and agent into a single legal personality for liability
purposes. However, “although an employer’s ability to exercise control is an important element
in justifying respondeat superior, the range of an employer’s effective control is not the limit
that respondeat superior imposes on the circumstances under which an employer is subject to
liability.”?” The employer’s exercise of effective control through the actual grant of authority,

therefore, does not limit respondeat superior. When an employee engages in unauthorized

24 See, Burton v. Chen, 532 P.3d 1005, 1009 (Utah 2023). (inquiring, in the respondeat superior analysis, as to
whether the tortfeasor employee was “motivated, at least in part” to serve his employer’s interest).

25 See Limestone Products Distributor Inc v McNamara, 71 SW3d 308, 312 (Tex 2002).

26 Supra Note 5.

27 Restatement (Third) of Agency § 7.07 cmt. b, at 199 (Am. L. Inst. 2006).
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conduct motivated to serve the employer, the requisite control instead is aspirational in the sense
that “[a]n employer’s ability to exercise control over its employees’ work-related conduct
enables the employer to take measures to reduce the incidence of tortious conduct.”?® The
employer’s opportunity to control the employee is sufficient for liability purposes; actual control
at the time of the employee’s misconduct is not required. In the absence of any such control,
what would otherwise be an agency relationship is transformed into an independent-contractor
relationship that does not ordinarily subject the employer or any other hiring party to vicarious
liability.?” In these cases, the employer could exercise control by terminating its relationship with

the independent contractor, but that is not enough to establish vicarious liability.

Vicarious liability is a specific legal concept
If you expected to get money

from the transaction and
something goes wrong, you
should expect to be
economically responsible.

where one person or entity is held responsible for the

actions of another. For example, a hospital may be held

liable for the negligent acts of its employees, even if the
hospital itself did not directly cause harm. This is different from situations where multiple
individuals are each sued for their own actions that contributed to a patient’s injury. In such
cases, each health care provider is only responsible for the portion of harm they personally
caused. For instance, if a team of providers is involved in a patient’s care and an error occurs,
each provider may be assigned a share of the total damages based on their individual
contribution to the harm. Vicarious liability, by contrast, involves holding one party accountable

for another’s actions, not just their own.

28 Id. at 200.
2 Supra note 7
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Midwifery’s Interest in Vicarious Liability

Vicarious liability has been reviewed in midwifery literature.*® The concern arises
because of the unique role of the midwife. Their role in the health care community, heightened
education, credential and licensure, and association with the traditions of nursing all combine to
place the midwife in a "middle ground" between nurse and physician, leaving others in the health
care profession unsure about where the liabilities lie. Disputes about liability arise about the
differences between a collaborative practice and any direct employment relationship, between
the midwife and hospital, clinic or medical practice.

Vicarious liability is an important topic for midwifery for two reasons: 1) Others may be
concerned as to whether they will be liable for the midwife’s actions. 2) Midwives need to
understand when and how they may be liable for the deeds of others. These are not distinct
concerns, but rather, two sides of the same coin. Examining when and how vicarious liability
applies requires looking at published legal disputes and how they were resolved by the higher

courts.

A Review of Representative Cases

When lawyers conduct a review of the case law, they are not reviewing all the cases that
have impacted individuals throughout the country. What they are reviewing are those few cases
that were appealed to a higher court after the trial, and those in which the litigant contends a trial
error occurred. These are termed “reported cases”; routine trial results are not reported in the

case law. Only those situations that represent new and unique issues are likely to be reported. So,

30 Restatement of the Law, Third, Torts: Apportionment of Liability, §13 Vicarious Liability. (2000). Restatement of
the Law, Second, Agency: § 243 Negligence; § 212 Principal Intends Conduct or Consequences (1958).
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there may be numerous cases tried, but only a few reported wherein the outcome of the trial was
disputed. Cases settled before the conclusion of the dispute are not reported in the case law.3!

This 2025 update continues to examine reported cases as

No cases relating
specifically to examples of the various considerations about vicarious liability. The
vicarious liability
Certified Midwives 2019 article by these authors was on cases that occurred after the
were found.

Jenkins article was published in 1994.32 Published cases underwent a

comprehensive case review using the LEXIS/NEXIS research systems, which allows for
systematic searches of databases relating to professional liability, liability reporters, compilations
of case law, and database searches of reported cases nationwide since the last updated
publication of this article, including investigation as to how those cases were or were not treated
by subsequent authorities (commonly called Shepardizing) and a review of secondary authorities
(such as Restatements). All representative cases found in this updated review are cited below.
The term “Nurse” is used specifically, as referenced in the cases and may apply to nurses
in any specialty or with undisclosed specialized licensure or certification.>* The term “CNM”
applies only to those instances where the case specifically designated the individual as a
Certified Nurse-Midwife. Again, in this updated review, no cases relating specifically to

vicarious liability for Certified Midwives were found.>*

31 Note: According to data from the U.S. Department of Justice, approximately 95-96% of civil cases settle before
trial. This means that only about 4-5% of civil lawsuits ultimately reach the trial phase. Further, the cases with the
most weight are those that are then appealed to higher courts for their decisions making them even rarer.

32 Jenkins, S., the Myth of Vicarious Liability: Impact on Barriers to Nurse-midwifery Practice, J Midwifery
Women's Health, 1994;39:98. (Ms. Jenkins' 1994 article can be found on the ACNM web site, www.ACNM.org ).

33 Supra note 11.

34 This lack of references in cases to Certified Midwives as opposed to CNMs does not indicate any difference in the
two rolls regarding vicarious liability.
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The Agency or Employment Relationship

A recent case regarding an attempt to attribute liability to a physician arising from a
CNM rendering of care is a case from New York titled Romanelli v. Jones.*> In that 2017 case, a
widowed husband sued a CNM and consulting physician after his son was born stillborn and the
mother died from a ruptured uterus following an initial attempt at vaginal birth after caesarean
section at home (VBAC) under the auspices of the CNM. The plaintiff’s claim of malpractice
against the physician was not actually premised on vicarious liability for the CNM but rather on
a theory that the physician was directly liable for malpractice insofar as he failed to advise the
deceased patient that her intended and preferred method of delivery, VBAC home delivery, was
contraindicated. However, the court rejected this theory of liability. It reasoned that there was no
patient-physician relationship present, and therefore the physician did not owe the mother a duty
to caution her away from her chosen method of delivery. To this end, the court emphasized that
the physician’s role was limited to that of a “perinatal consultant” who provided services,
including ultrasounds to determine the baby's health and development, alpha-fetoprotein blood
tests, and a bio-physical study, that were merely an adjunct to the CNM’s management of the
birth.*¢

The plaintiff insisted that the physician was responsible for the management and planning
of the mother’s pregnancy because he was acting as the CNM’s collaborating physician. Leaving
aside the issue of whether a collaborative relationship could ever give rise to a physician’s
liability for a CNM’s acts, the court determined that there in fact was no collaborative

relationship between the physician and CNM. Not only was there no formal written agreement

352017 N.Y. Misc. LEXIS 851 (N.Y. Sup. Feb. 15, 2017).
36 Romanelli, Id. at *36-38.
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between the physician and CNM; the CNM told the patient that an entirely different physician
was her collaborating physician. Moreover, the court noted an absence from the evidentiary
record of anything that showed the CNM sought the physician’s opinion on the issue of VBAC
home delivery or preparations for that delivery, or that the CNM informed the physician of the
onset of labor or an apparent lapse in the fetal heart beat during the delivery. Although the
physician had advised the CNM to “proceed with caution” after informing the CNM of the
baby’s large size following the mother’s final ultrasound, the court deemed this “too general a
statement to transmute him from consultant to manager of the pregnancy.”®’ As the facts showed,
the physician only saw the patient on four visits for ultrasound and blood tests consistent with his
limited practice as a prenatal consultant who did not participate in deliveries or provide
recommendations for method of delivery. As to these limited services, the court found the
physician had fulfilled his duty by accurately reporting his test results to the CNM. This

b 13

conclusion was not changed by the case’s “tragic outcome.”3®

Even if the physician had a duty to inform the patient of the risks of a VBAC home
delivery because of a collaborative relationship with the CNM, the court ruled that the
physician’s failure to so inform the patient did not cause her damages. That is, there was no
evidence that even if the physician had informed the patient of such risks, she would have
heeded his warnings. The “overwhelming evidence” was that the patient was extremely
determined to attempt VBAC at home — so much so that when presented with a consent form

from the CNM that outlined the risks attendant to VBAC home delivery, the patient modified the

consent form to comport with her belief that such delivery method was not unduly risky.** The

37 Romanelli, /d. at *42.
38 Romanelli, /d. at *43.
39 Romanelli, /d. at *45.

16



patient also had consistently refused to be informed of the baby’s size for fear that it would
inhibit her efforts at vaginal birth. According to the court, “[i]t would be manifestly unfair and
impermissible to heap responsibility for the horrific outcome on [the physician], who played no
role in her obstetric care, when that outcome, as harsh as it sounds, was the direct result of [the
patient’s] avoidance of relevant information.”*

In another recent case from Arizona, St. George v. Plimpton,*! the plaintiffs similarly
claimed that a physician was directly liable for malpractice due to his alleged failure to properly
supervise a CNM. In that 2016 case, the plaintiff sued the physician and CNM following a
delivery in which the plaintiff's mother was injured after the CNM applied supra pubic pressure
during the delivery. It was not entirely clear from the facts of the case whether the physician
employed the CNM or simply maintained a collaborative relationship with the CNM. In any
event, the plaintiffs accused the physician of falling below the standard of care in supervising the
CNM, to the extent the physician hired a CNM who was, “not working under a protocol in his
office and was not given a set of protocols to appropriately monitor patients.”*?> However,
because the plaintiffs offered no evidence of the standard of care applicable to the physician in
supervising the CNM, nor any evidence of a breach of that standard, the court rejected the
plaintiffs' claim of liability against the physician.

The above cases are largely in line with prior reported cases on the subject, such as

Gilbert v. Miodovnik.** As with the above cases, Gilbert did not directly deal with vicarious

liability. In that case, the midwives did not work for the doctor, the theory of liability related

40 Romanelli, /d. at *46.

41384 P.3d 1243 (Ariz. App. 2016).

42 St. George, Id. at 1245.

43 Gilbert v. Miodovnik, 990 A2d. 983 (D.C. App. 2010).
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only to the collaboration between them in a consultation agreement. In Gilbert a doctor was
being sued by the parents of a child who suffered brain damage and other severe and permanent
injuries under the theory that the doctor owed a duty to intervene in the care of the patients and
thereby was responsible for not intervening in the patient care.** The mother’s care had been
managed by CNM’s and their practice, the doctor was a consultant and participated in chart
reviews; however, the chart review was part of a routine practice where the CNMs present the
cases, and the doctor made notes. The doctor did not examine the patient. The doctor did express
concern when learning the mother wanted a VBAC after having 2 prior cesarean sections and
suggested the patient be advised of the risks involved. The court found that the doctor had no
physician/patient relationship; no duty to intervene, and the “consulting relationship” in this case
did not create a liability because it was informal and occasional. The court went on to state,
“[s]ubstantial or frequent consultation that amounts to virtual supervision of a patient’s treatment
tends to give rise to a duty, whereas informal or occasional consultation does not.”*> While this
case discusses the collaborative practice nature of the agreement, they consistently referred to it
as an agreement to consult. From a bare reading of this case, the agreement appears to be a
collaborative practice agreement. In reviewing the agreement, the Gilbert court referred to other
cases where such agreements established a duty “only to the careful performance of the duties

outlined by the contractual agreement.”*®

4 Gilbert, Id at 983.

4 Gilbert, Id at 995.

46 Gilbert, Id. at 993, citing, In Re Sealed Case, 314 U.S. App. D.C. 271, 276, 67 F.3d 965, 970 (1995). The claims
in Gilbert against the physician were not specifically that of vicarious liability, but rather a duty to intervene, the
vicarious liability claim was to the physician’s employer for the physician’s actions had the physician been liable,
see Gilbert Id.
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Lacy v. My Midwife, P.C. directly addresses vicarious liability. In that case, after the
death of one twin, the parents sued the CNMs, the doula, and the collaborative physician. The
physician and associated entities sought dismissal from suit because they did not have a
physician/patient relationship, and the collaborative practice agreement did not create a
physician/patient relationship.*’ After a review of the facts and the agreement, the court agreed
with physician and dismissed the parents’ claim along with those who would be vicariously
liable for the physician’s actions had the physician been liable.*®

In Whitmyre v. Power, a Pennsylvania case, the defendant hospital was being sued under
the theory of vicarious liability for a CNM’s allegedly botched repair of a perineal laceration that
occurred during a birth attended by the CNM.* This case is an excellent example of why the
relatively simple concept of vicarious liability can appear so confusing. The appellate court
found that the plaintiff had failed to show that the CNM was an employee or agent of the
hospital. However, the appellate court left it to further litigation to determine whether the
hospital could be sued for its own failures under the corporate negligence doctrine.”® The CNM
was accused of malpractice. The hospital was then sued under two separate theories. The first
was vicarious liability. The hospital was accused of using the CNM as an agent to further its own
business interests, and therefore, the plaintiff felt that the hospital should pay all the nurse-
midwife's damages. (Hospitals have more money than individual midwives). In Whitmyre, that
claim failed because the plaintiff could not prove the direct agency or employment relationship.

The court indicated that actual agency needed to be shown by the existence of a “master/servant”

47 Lacy v. My Midwife, P.C., 873 N.Y.S.2d 234 (2008).

B Id.

4 Whitmyer v. Power 68 Pa. D. & C.4th 596 (2004).

50 White v. Behlke 69 Pa. D. & C.4th 353, 362 (2004) (providing a discussion comparing corporate liability to
vicarious liability).
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relationship as well as the direct control or right to control on the part of the hospital. (Note: the
“master/servant” is a common law phrase used to denote a relationship based on control and
responsibility of one party and action on the other party). This ability to control the details of the
agent's conduct must be shown for a claim of vicarious liability to prevail. This simple right to
supervise, even as to the work and manner of performance, is not enough control to create
liability.>!

However, the plaintiff also accused the hospital of failing to meet its own separate and
unique duties. In this case, the court found that a hospital has four duties directly to its own
patients: 1) a duty to provide a safe and adequate facilities and equipment; 2) a duty to select and
retain competent providers; 3) a duty to oversee providers; and 4) a responsibility to create
adequate rules and policies and to assure adequate care for the patients.>? In this case, the
vicarious liability claim was denied but the issue of direct responsibility was still in controversy.

Ali v. Community Health Care Plan, Inc. is a Connecticut case that provides an example
where vicarious liability between a CNM, and employer existed.>> Community Health Care Plan,
Inc. Community Health Care Plan, Inc was a health maintenance organization that employed the
nurse-midwife. Community Health Care Plan, Inc was sued directly, by virtue of the theory of
vicarious liability, for alleged malpractice: The plaintiff complained of fluid discharge during her
pregnancy. The midwife claimed that the plaintiff described this discharge as watery, and the
midwife advised the plaintiff accordingly during a telephone call. The plaintiff later claimed that
she had described the discharge as milky. The suit alleged that the plaintiff suffered a devastating

loss of amniotic fluid resulting in the eventual death the child. This appeal dealt with applying

5! Whitmeyer, at p. 512.
52 Whitmeyer, at p. 514.
53 Ali v. Cmty. Health Care Plan, 261 Conn. 143 (2002).
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the appropriate standard of care to determine liability. The standard of care under dispute was not
that of Community Health Care Plan, Inc, but the distinct standard of care that would be applied
had the nurse-midwife been sued directly.>* In vicarious liability, the employer/principal is “in
the shoes of” the employee/agent. In this case, Community Health Care Plan, Inc measure of
liability was the standard of care that a prudent CNM would exercise in the same or similar
circumstances.

In a Louisiana case (Murry vs. Optioncare), the appeals court sent the parties back to trial
to determine whether or not a nurse was an independent contractor or employee.>®> This highly
fact-intensive issue had to be resolved by a court or a jury to determine whether or not vicarious
liability would apply later and is an example of how critical it is to determine the defendant’s
relationships with one another. The outcome will depend on the unique facts and circumstances
of their relationship. In the end, someone must determine that the relationship is either so
interconnected that liability should apply, or that the relationship is disconnected enough that the

two entities do not have responsibility for one another.

Scope of Employment

If the employee’s errant behavior is outside of the scope of agency or employment, the
principal or employer would not be liable. For example, in Piedmont Hosp., Inc v. Palladino, the
Louisiana court found that a hospital was not vicariously liable for a nurse's alleged sexual

assault of a patient(s).>

4 1d.

55 Murry v. Optioncare, 801 So. 2d 1203 (LA. App. 2001).

56 Piedmont Hosp., Inc v. Palladino 276 Ga. 612; 580 S.E. 2d 215 (2003); see also Restatement of the Law, Second,
Agency: § 216 Unauthorized Tortious Conduct (1958) (“A master or other principal may be liable to another whose
interests have been invaded by the tortious conduct of a servant or other agent, although the principal does not
personally violate a duty to such other or authorize the conduct of the agent causing the invasion.”).

21



Not only is an employment relationship an important factor in making the determination
of vicarious liability, but the specific purposes for the interrelationship must match the inciting
event. A recent Massachusetts case provides a good example. In this case, a corporation was
found to not be vicariously liable for the injuries to the patient because of the nurse’s alleged
negligence. This was because the corporation only dealt with the hospital's management while
the city had specific control over clinical matters. So, while the specific corporation may have
been responsible for important management decisions that affected the nurse, they had no

responsibility over her medical duties and were therefore not liable for the patient’s injuries.>’

Collaborative Practice Agreements Do Not Cause Vicarious Liability

Midwife/physician collaborative practice agreements have a common outline: the
midwife independently practices her/his art so long as the pregnancy, labor, birth, and
postpartum period is proceeding normally. If complications arise, the midwife will notify the
physician and consult. The physician and the midwife may work in concert dealing with the
apparent complications. If need be, the physician may take over the care of the patient.

One way to think about a Collaborative Practice Agreement between physicians and
midwives is to compare it to carpenters and electricians building a house. Carpenters and
electricians may help to build the same house, but you would never hold one liable for the work
of the other. The same can be true for physicians and midwives in collaborative practice. Even
so0, physicians are worried they are going to become liable for the midwives’ autonomous acts,

but this is not the case.

57 Hohenleitner v. Quoruam Health Res., 435 Mass. 424; 758 N.E.2d 616 (Mass. 2001).
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The collaborative practice arrangement does not economically tie the independent
relationship between the parties to the agreement but does discuss when they would stand apart
and when they would work together as peers. Instead of the direct supervisory role, the
collaborative practice agreement provides for a transition of responsibilities between different
health care providers with differing scopes of practice. Nothing in this sort of agreement creates
an agency relationship or an employer/employee relationship. Therefore, a collaborative practice
agreement would serve to articulate the nonexistence of the type of relationship necessary to
establish vicarious liability.

A review of the case law found no reported cases that would support a theory of vicarious
liability by virtue of a collaborative practice agreement being in effect. In recent years, some
states have codified in statute this general understanding by amending their practice acts to
clearly state that the existence of a collaborative or consulting arrangement between a physician
and midwife will not, by itself, be a basis on which to find the physician vicariously liable for the

midwife’s acts.>®

State-by-State Exceptions

Just as in every other aspect of the medical field, regulations of specific activities often
vary from state to state.>® Even the classification of the role of the midwife can be markedly
different from one state the next. For example, some states have made the decision that because
they require all health care providers to carry malpractice insurance, vicarious liability is no

longer allowed. The state of Kansas requires a select subgroup of health care practitioners to

8 See; Code of Ala. § 34-19-19 (Alabama); 24 Del. C. § 1799KK (Delaware); Burns Ind. Code Ann. § 25-23.4-8-2
(Indiana); La. R.S. § 37:3258 (Louisiana); Md. HEALTH OCCUPATIONS Code Ann. § 8-6C-22 (Maryland).

% Hermer, L., Article: Midwifery: Strategies on the Road to Universal Legalization, Health Matrix 2003;13;325,
348.
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carry a certain amount of mandatory professional liability insurance. A portion of the insurance
is obtained through the open market, and a portion is paid for through a fund created by the state.
This Kansas fund is called the Health Care Stabilization Fund. In the statutes that created the
Health Care Stabilization Fund, vicarious liability was eliminated between the individuals and
entities covered by the Fund under the theory that because coverage is mandatory, the fund
supplants the need for vicarious liability.*° In other words, the purpose of vicarious liability is to
find a financially responsible person to cover the alleged mistakes, and a trade-off was made
when transferring the liability to mandatory insurance provisions.’! However, a health care
provider is defined in this statutory scheme as only that specific subgroup of individuals who are
required to obtain coverage under the Fund.®? By this definition, “nurse-midwives” and
registered nurse anesthetists are considered a health care providers under Kansas law, but other
Advanced Practice Registered Nurses (APRN) practicing without those specific additional
credentials are not health care providers under Kansas law.® For those not covered under this
unique statutory scheme, such as the other categories of APRNSs, their health care provider
employers could be vicariously liable for the APRN’s actions.

Not all states have the same definition of health care provider. In Pennsylvania, the
courts have decided that a CNM is a health care provider.®* Analyzing whether a defendant is in
the same class; for example, a health care provider, can help determine lines of responsibility and

respective scopes of authority. Often, the rules of liability and the distribution of responsibility

60 K.S.A. §40-3403(h).

61 Blair v. Peck, 248 Kan. 824; 811 P.2d 1176 (Kan. 1991) (the question before the court was the constitutionality of
the statute that abrogated vicarious liability between those individual entities classified as "health-care providers"
and whether the statute provided an appropriate quid pro quo, or trade-off, by the institution of the Health Care
Stabilization Fund; Kansas Supreme Court found the statute constitutional).

62 Id.

03 K.S.A. §40-3401().

6442 Pa. c.s.a. 5101.1(c).
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work differently for individuals of the same class. For example, only a health care provider may
perform certain acts, so if a non-health-care provider helps, they are considered an extension of
the health care provider’s efforts and vicarious liability may apply. However, if the two
individuals belong to the same class, it is much easier to support the argument that they are
working in concert and not for one another—neither being vicariously liable for the other. The
possible permutations are numerous and answered only by looking at the law of that jurisdiction.
Obviously, when the specific term of art health care provider is used in the statute to
alter the common-law assumptions about liabilities, as in the Kansas example cited above, then

determining whether the midwife is included is a matter of definition.

How Does One Manage the Risks Imposed by Vicarious Liability?

First, as discussed above, a clearly documented articulation of working relationships is
helpful. Employment contracts, collaborative practice agreements, hospital bylaws, and clinic
protocols are all good examples of how the individual activities of one profession interrelate with
the activities of another. Given that the fundamental issue surrounding vicarious liability is the
search for direct and appropriate financial responsibility to protect the unintended victim, most
health care institutions require that practitioners carry their own liability coverage. However,
some address the vicarious liability theory by ensuring that all practitioners employed by an
institution are covered under the institution's policy. There are many clinics employing several
diverse health care practitioners including physicians, advanced practice nurses, and other
professions whose liability is covered by one policy. In this case, the group intentionally relies
on the vicarious liability theory and assumes the responsibility it imposes.

Such an approach is highly dependent upon state law and accreditation policies. Some
state laws and/or accreditation policies may have independent requirements for malpractice
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coverage, requiring individual coverage for the midwife. One problem with relying on employer
liability is that the employee has no direct coverage for himself or herself. Unless the employer
contractually accepts the responsibility for the employee, such as having an indemnification
agreement in an employee’s contract, the employee may suffer economic risk. Take for example
a midwife who is a defendant in a malpractice claim. Even though the employer willingly
planned to cover those risks, the plaintiff may still obtain a judgment against the midwife,
putting his or her individual assets at risk. Vicarious liability theory adds employers or principals
to the scope of liability but does not subtract the employee/agent. This is why most professionals
require their employer to provide individual malpractice coverage.

The rules are no different when a midwife employs others. As employers, midwives are
responsible financially for the mistakes made by their employees. Properly documented and
well-managed working relationships are the key to understanding where risks may or may not
lie. The need for professional liability coverage can then be adequately reviewed and purchased
if necessary. Coverage for the individual midwife is highly recommended, if not imperative,
because it protects that professional. Coverage for the midwife employer necessarily includes

consideration for the actions of their employees.
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Vicarious Liability Decision Tree
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Conclusion

Vicarious liability is a common-law doctrine in regular use today that simply makes
employers or entities financially responsible for the acts or omissions made by their employees
and their agents that cause harm. This updated review of more than a decade of case law and
legal scholarship dealing with vicarious liability yields no distinguishing factors for the
midwifery professional. While the role of the midwife may have many unique aspects, the
midwife’s role itself provides no special or unique considerations regarding vicarious liability.
When a midwife is working for someone else, the employer is liable for the mistakes that were
incurred by an employee in the course of that employment. However, when a midwife is an
independent contractor and not in the employ of someone else, then the institution or

collaborating physician has no vicarious liability for the midwife’s actions because the

27



collaborative practice agreement between a physician and a midwife in and of itself creates no
principal/agent or employer/employee relationship. A collaborative practice agreement only
establishes a duty for a physician to intervene to the extent that the agreement dictates.

As noted at the outset of the article, vicarious liability makes you responsible for the
actions people undertake as they do something for you. But if they are an independent entity not
working for you, this responsibility does not exist. Each individual economic group, for example
a physician or their practice, will be responsible for their own actions that deviate from the
standard of care and cause harm, or failures to fulfill a duty to act.

Multidisciplinary approaches to health care don’t increase liability and may, in fact,
decrease liability. While we remain responsible for our actions and for the actions of those we
use as our agents or employees, respecting the unique perspective of other professions as they act
autonomously improves the odds that the services rendered to the patient are well considered and
more robust. This collaboration has every reasonable prospect of being better care than any

individual perspective could ever render.

Recommended Steps to Address Vicarious Liability

1. First, draft a collaborative practice agreement that frames the physician/midwife
relationship with minimally required elements, meet state regulatory laws, statute language, and
required content. Despite only 16 remaining states requiring supervisory relationships (at the
time of this review) interpretation of the relationship and guidelines are left up to the physician

and midwife to mutually agree on.®> We found no state regulations that require physician

65 https://pacificlegal.org/restrictions-to-care-how-collaborative-practice-agreements-for-advanced-practice-
registered-nurses-and-certified-nurse-midwives-limit-patient-access/
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employment of the Midwife nor require exact verbiage for the written agreement. From the
outset print copies of the applicable governing laws and regulations, draft a proposed agreement,
find an external reader and then initiate a physician conversation that is properly framed.

2. A model collaborative practice statement may include language such as:

e Midwifery practice as conducted by certified nurse-midwives (CNMs) and
certified midwives (CMs) is the independent management of women's health care,
focusing particularly on pregnancy, childbirth, the postpartum period, care of the
newborn, and the family planning and gynecologic needs of women. The CNM
and CM practice within a health care system that provides for consultation,
collaborative management, or referral, as indicated by the health status of the
client. CNMs and CMs practice in accord with the Standards for the Practice of
Midwifery as defined by the ACNM.

e Asjointly reaffirmed by ACOG and ACNM (2023)% CNMs/CMs are
independent, licensed health care professionals that practice within a system that
allows for consultation, collaboration and referral. ACOG and ACNM believe
health care is most effective when it occurs in a system that facilitates
communication across care settings and among clinicians. ObGyns and
CNMs/CMs are experts in their respective fields of practice and are educated,
trained, and licensed independent clinicians who collaborate depending on the
needs of their patients. Quality of care is enhanced by collegial relationships

characterized by mutual respect and trust; professional responsibility and

66 https://midwife.org/wp-content/uploads/2024/10/Collaborative-A greement-Between-Certified-Nurse-Midwives-
Certified-Midwives-and-Physicians-or-Other-Health-Care.pdf
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accountability; and national uniformity in full practice authority and licensure
across all states.

e Ifnot employed by the physician include a statement such as: The
midwife/physician relationship herein does not imply any employment
relationship between the midwife and physician.

3. The document should be your center of discussion and therefore presented to the
physician related to how the relationship would work on day/day basis. Including specific
conversation of any liability concerns by the physician, or their malpractice carrier. If you are not
in an employed relationship by the physician, there is no vicarious liability. If you are, refer to
the flowchart for discussion with the physician. By using the document to facilitate the
discussions from the outset, the improper use of the term vicarious liability should be curtailed.

4. The authors recommend midwives NOT PAY for ANY physician services.
Collaborative practice should be interpreted and defined as a physician agreement to collaborate
and discuss or receive a patient for services, as with any other health care provider. An annual
consulting fee or any fee paid to the physician for their agreement to collaborate is problematic
as described in the review. The physician is likely unaware that vicarious liability could be
implied to the midwife who ‘employed’ the physician for services or acts.

e An important point in this discussion is that the referral base is what generates
economic value to their relationship. Referrals may include but are not limited to
patient’s whose care exceeds midwifery scope for antepartum, intrapartum,
postpartum or well-woman care; such as, cesarean sections, colposcopies,
ultrasounds, and other services/procedures billed by the physician who is

evaluating or managing the patient.
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5. If fees are paid for any reason, the agreement must say fees do not create an employer/
employee relationship. Describe what those fees are for e.g. shared office
space/equipment/personnel. A case that emphasizes this concept is cited in the review, Romanelli
v. Jones. This VBAC case described the physician’s role as limited to that of a ‘perinatal
consultant’ and not liable for management of the birth. In this case the physician was not
vicariously or otherwise liable.

6. Do not enter into a vicarious liability conversation with a physician you are interested
in collaborating with, without first being informed. Review resources like this toolkit, and
prepare a draft collaborative agreement vetted by an expert midwife as well as by local counsel
who also understands state regulations and statutes.

7. What if the physician malpractice carrier has prejudged this issue for physician
collaboration, predetermined the relationship will create vicarious liability, and the physician is
still interested in talking with you? Get an opinion letter from an attorney that is expert in this
field. A good suggestion is an attorney that works for malpractice carriers defending malpractice
claims. Have them look at the practice agreement. If they think elements of the agreement create
liability, ask how to fix it. Then request the collaborative agreement and opinion letter be sent to
the physician’s malpractice carrier on the attorney’s letterhead. Because these attorneys are
trusted by the carrier, the carriers are more likely to take the opinion seriously.

8. Discussion of vicarious liability and collaboration is not a conversation to conduct over
e-mail or phone. The authors highly recommend, as with any complex conversation, that you
request an in-person meeting, sit down in a relaxed and non-rushed environment, and talk about
how working together can improve maternal health outcomes in your community. Starting on

common ground with similar goals will lay a foundation of caring you can both agree on. As
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expressed in this review, a trusting relationship is essential, and trust must be built between
individuals.

9. Seek successful collaborative partnerships in your area or national consultants with
diverse healthcare providers and suggest physician-physician conversations. This can often
facilitate increased understanding and reduce myths when shared by physician peers who have
positive working relationships.

10. If you need additional assistance, contact the Grow Midwives team

@www.growmidwivs.com. We are here to help.

Disclaimer
This article is intended for scholarly and informational purposes only. It does not
constitute legal advice or create an attorney-client relationship. Readers should not act upon any
information contained herein without seeking professional legal counsel appropriate to their
individual circumstances.
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